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Scope of thereport

1.1

1.2.

1.3.

1.4.

Thisreport has been prepared on behalf of Shetland Islands Council and Shetland
Fisheries Training Centre Trustforthe purpose setoutinthe briefandfornoother
purpose or person. It cannot be relied on for any other purpose or by any other
person and ifitis so used, itis used at that person’s own risk.

This reportis based on the information provided to us. We have not soughtto
establishthe reliability ofthe information and therefore we cannot be heldliable in
the event that any information is untrue, inaccurate or incomplete.

Itisalsobasedonourunderstandingoftheimportance ofcertainmattersas
explained tous.

We appreciate the hard work which goes into pulling together all of the
informationforadiligence exercise particularlywhenthisisinadditiontokeeping
the service operating. We would like to take this opportunity to thank the Project
Managerandall ofthe staffinrespect of the work they did to make the process as
easy as possible for us. We could not have completed this report without that
assistance.

Introduction and overview

2.1.

2.2.

2.3.

2.4.

Areview has been ongoing in Shetland for sometime inrelation totertiary
education, research and training provision. The Shetland Tertiary Education,
Research and Training (STERT) Project initially established a STERT Partnership
Board to consider how best to deliver the services and functions carried out by

2.1.1.  Shetland Islands Council (SIC) through
2.1.1.1.  Train Shetland;and
2.1.1.2.  Shetland College (UHI) (Shetland College)

2.1.2.  Shetland Fisheries Training Centre Trust (SFTCT) using the operating
name NAFC Marine Centre (UHI) (NAFC Marine Centre).

Shetland College and NAFC Marine Centre are members/academic partners within
the University of the Highlands and Islands (UHI).

Aspartofthe STERT Project, initialdue diligence was carried outinrelationto
NAFC Marine Centre, Shetland College and Train Shetland. Following the due
diligence exercise, SICand SFTCT agreed towork together and appointed ajoint
Principal in respect of both colleges and Train Shetland was integrated into the
reporting structure of Shetland College.

Duringthis period of closerworking, aStrategic Outline Casewasdevelopedin
respectofthefuture ofthe tertiary education, research and training provision,
which identified merger as the preferred way forward. The Strategic Outline Case
also narrowed down the potential merger options to: either a host or phoenix
model. SIC and SFTCT agreedto proceed to a Full Business Case for merger of
Shetland College, NAFC Marine Centre and Train Shetland, priorto afinal decision



2.5.

2.6.

being made towards the end 2018. As part of the decision making process, it was
also agreedinview of the passage oftime, to revisit the legal due diligence
exercise carried out previously.

Asaresultwe have undertakenalegal due diligence exercise. We have been
providedwithanumber ofdocumentsforeach organisation. These have been
reviewedinthe contextofthe potentialmergeroptionsandalsothe practicaland
legal issues in delivering each of the options.

We have provided detailed due diligence reportsforboth SICand SFTCT. However
asthedetailedreportsincludeinformationwhichiscommercially sensitiveand
whichwouldinclude personal data, we have provided this summary reportto
enable circulation.



3. Models and Legal Process for the relevant Model

3.1.  Thetwo key merger models of Host or Phoenix have a number of issues which are associated with them:

Council Host Asthe Councilis notacharity, SFTCT could not transfer any assets to the Council at
nil and the Council would require to pay full market value if they were to be the
Host.

SFTCT Host NAFC Marine Centre has objectsrelating tothe advancement ofeducationand

training, the courses offered by SC and TS have a far more diverse educational remit
thanthose provided by NAFC Marine Centre whose services arerelevanttothe
maritimeindustry only. IfNAFC Marine Centreisused asthe hostmodel, itwould
be necessary for the objects and remit of SFTCT to be considerably widened to make
provision for this.

The newcollege wouldrequire either (i) tobe afundable body or (ii) assignedtothe
Regional Strategic Body (RSB) in order to avoid any issues with continued funding.
As aresultthe Scottish Ministers would require to consult with the Scottish Funding
Council (SFC) under section 7 of the Further and Higher Education (Scotland) Act
2005 (the“2005Act”) (Fundable Body) and Section 7C ofthe 2005 Act (Assigned
College). The SFCwillreviewwhetherthere are suitable provisionsfor(amongst
others) the governance and management of the body whichwould include the
application ofthe Code of Good Governance. Thereis anexpectationthatthere
shouldbe studentrepresentatives and staffmembers onthe board. Asaresultof
this and the widened remitwhich would come aboutas aresultof any merger we
would strongly recommend that SFTCT considered updating its legal form to
become abody with limited liability protection giventhe wide remititwould have,
such as a charitable company limited by guarantee or a Scottish Charitable
Incorporated Organisation or SCIO.
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Incorporated College The Scottish Ministers could promote an order under section 13(1) of the Further
and HigherEducation(Scotland) Act1992 (the “1992 Act”)inrespectof Shetland
College which states that on the appointed date Shetland College would cease to be
under the management of Shetland Islands Council (SIC). The order promoting the




transferof Shetland College would alsoestablish, with effectfromsuch date asthe
Secretary of state would prescribe a “Board of Management of” the new college and
alsoapply suchother provisions (subjectto modifications) as are appropriatein
respect of the transfer to the new college. This new college would be an
incorporated college.

Anincorporated college would be considered as being a general government public
sector body by the Office for National Statistics (ONS). The reason for this
classificationisthe control held by Scottish Ministers over the corporate policy
withinthe Colleges. Inparticularthefactthat(i)anincorporated collegewould need
consentfrom Scottish Ministersin orderto borrow and (ii) the Scottish Ministers
canremovetheboard, close of merge colleges hasresultedinthat classification.
The impact of this classification means thatincorporated colleges have had to align
their budgeting, reporting and accounting practices to the practices which apply to
non-departmental government departments. This includes that colleges have to
controltheirexpenditure soitdoesnotexceed pre-setlimits, evenifexpenditureis
financed from borrowing itwould still require “budget cover” which would mean
thatitwould stillbe included withinthe Scottish Governmentbudgetand colleges
cannot carry forward surplus funds to future years. This has a fundamental impact
on the operation of a college.

Unincorporated College

An unincorporated college can take a number of different forms including a
companylimited by guarantee or Scottish Charitable Incorporated Organisation
(SCIO). Whilstthe Further and Higher Education (Scotland) Act 1992 and the 2005
Actdonotapplytotheestablishmentofthe board, the structure and governance of
the new organisation should reflect the good governance guidelines to ensure that
therearenoproblemswithobtainingconsentfromthe SFCtothe assignationofthe
new college to UHI asregional strategic body. The new body would applyto OSCR as
registration as acharity.



3.2.

3.3.

When carrying out the due diligence exercise we have considered the risks based onthe
preferred models.

Inordertoadopteach ofthe modelsthere is avery different process. Inmany previous
college mergers, theroute usedwasfor the Scottish Ministersto promotethe necessary
ordersusingthe powersunder3(1)(c),25(1), (1A),(2)and (5)and60(3) ofthe 1992 Actto
transfer the staff, assets, rights and liabilities to the host and dissolved the other College(s)
(Transferorder). However, it should be noted that sections 3(1) (c) and 25(1) apply to
incorporated colleges and would not apply to SFTCT. As aresult, no matter which model is
adopted, the process willbe novelforthe SFC and also the Scottish Governmentand
therefore we would recommend that there is early engagement with the SFC and Scottish
Government in respect of the proposed merger model and also the merger proposal itself
sets out the suggested process.

Key Issues — Governance Issues, Legal Constitution, Powers of Governing Bodies, Partnership Board
and Charity Issues

Fromtheinformationwehavebeenprovided,wehavenotidentifiedanykeyissuesinrespectof
Governance Issues, Legal Constitution, Powers of Governing Bodies, Partnership Board and Charity
Issueswhichwould legally prevent merger. However, we have identified anumber ofissues which
wouldhave(i)apotentialimpactonthestructureor (ii)wouldrequireto be actionedto
successfully merge.

4.1.

4.2.

4.3.

As setoutinrelationtothe merger models above, itis notrecommended that a Scottish
charity such as SFTCT transfers all/ part of its assets to a non-charitable entity for no financial
consideration (or even for a nominal consideration) whether it takes place under a merger or
under some otherform of businesstransferagreement. Thisisduein parttothe nature of
the duties and responsibilities thatthe trustees of SFTCT have under charity law. This
includes a duty to safeguard and maximise the assets of SFTCT and to retain the
independence of SFTCT. Therefore the only way for an SIC host model to work would be the
sale of NAFC Marine Centre (UHI) to SIC at full market value. For these reasons, this makes it
difficult from a Charity law perspective for SIC to be the host.

Inrespectof SFTCT beingthe host, whilstithas objects relating to the advancement of
educationandtraining, the courses offered by Shetland College have afarmore diverse
educational remit than those provided by NAFC Marine Centre whose services are
predominantly relevanttothe maritime industry. If SFTCT isused asthe host, itwould be
necessary for the objects and remit of SFTCT to be considerably widened to make provision
for this widened remit. SFTCT may also wish to consider amending their name to reflect their
new role. Any amendment to the objects or name would require the prior approval of the
Office ofthe Scottish Charity Regulator (OSCR). Thetrustees of SFTCT would also needto be
satisfied thaton balance having consideredthe business case infulland after taking all
relevantadvice, they considerthatitisinthe bestinterests of SFTCT totake onthese wider
activities which would necessitate SFTCT moving into some new areas, albeitthatthey are
still connected to their current educational remit.

WhilstUHI could potentially seektofund elements ofan unassigned college, the basis of
suchfundingisnarrowerandthereforeinorderto continue tobefundedthrough UHI asthe
RSB in respect of all of its activities, the merged entity would require either (i) to be a
fundable body or (ii) assigned to UHIl asthe RSB. As aresultthe Scottish Ministers would



44.

4.5.

4.6.

4.7.

require to consult with the Scottish Funding Council (SFC) under section 7 of the Further and
Higher Education (Scotland) Act 2005 (the “2005 Act”) (Fundable Body) and Section 7C of the
2005 Act (Assigned College). The SFC will review whether there are suitable provisions for
(amongstothers) the governance and managementofthe body whichwouldinclude the
applicationofthe Code of Good Governance. Thereisanexpectationthatthere shouldbe
studentrepresentatives and staff members onthe board. Therefore the constitution of
SFTCT would require to be amended to ensure that the constitution was considered by SFC
as complying with the application of the Code of Good Governance.

The SFTCT as atrustgoverned by atrust deed does not have the same separation as alegal
“entity” in the way that a SCIO or company limited by guarantee is. For example,
leases/formal contracts havetobe enteredintoinnames oftrustees. Legal proceedings
cannot be taken by the trust but only by individuals representing it and similarly, legal
proceedings would be taken against the trustees rather than the organisation. Trustees could
be personally liable for debtsifthe organisation were unable to meetits debtsand liabilities
outofitsownresources. Whilstprotections may beinplace, we considerthatthis structure
would be unattractive to staff and students to participate in. As a result of this and the
widened remit which would come about as a result of any merger we would strongly
recommend that SFTCT updates its legal form to become a body with limited liability
protection given the wide remititwould have, such as a charitable company limited by
guarantee or a Scottish Charitable Incorporated Organisation or SCIO.

Intheeventthat SFTCTwastoupdateitslegalform,ineffectitwould changeitslegal status
and would for the purpose of the process of merger become a phoenix.

Ifhowever SFTCT wishedto continue with narrowed objects adopting the phoenix model
fromthe outset may facilitate this option. Inthese circumstances the newphoenix college
should be set up and an application would be made to OSCR atleast three months in advance
ofintendedvesting date ofthe new college to ensure thatthe phoenix has charitable status
to facilitate the transfer from NAFC Marine. This approach would also allow for the
organisation to be setup and the board/shadow board to be putin place. The process of
settingupanunincorporated college would necessitate making anapplicationto OSCR
seekingtheir consentto enter the phoenix college onto the Scottish charity registerand
become arecognised charity with a Scottish charity number.

Considerationwouldneedtobegiventotheinformationtobe providedto OSCR as partof
the applicationto setup the charity to justify both the business case and in orderto meet
both the charity testand public benefittest of setting up another college within the small
geographicarea of Shetland. OSCR would need to be satisfied that this would be of
considerable public benefit.

Key Issues - Material Contracts

Fromtheinformation we have been provided, we have notidentified any materialissuesin
respect of Material Contracts which would legally prevent merger. However, we have identified a
numberofissueswhichwould requireto beactioned to successfully merge.

5.1.

Any contractsthatarein place betweenSICand SFTCT andthird partiesinrespectofthe
delivery of aspects which extend beyond the vesting date (i.e. the date when the new College
willcome into existence) would require to be transferred to the Host (except for the host’s
own contracts) or alternatively to the phoenix or be terminated.



5.2.

5.3.

5.4.

5.5.

5.6.

Having reviewed the contracts, in the event that these contracts are to be assigned, the
consent of the other party is required.

This leads to the potential risk that:

5.3.1.

5.3.2.

a third party could refuse to transfer; and/or

thethird party could seekto usetherequirementforconsentto seektorevisethe
commercial terms.

Assetoutabove, generallyin College Mergers, the Scottish Ministerswould promote an
orderusingthe powersunder 3(1)(c), 25(1), (1A), (2) and (5) and 60(3) of the 1992 Actto
transfer the staff, assets, rights and liabilities to the host and dissolved the other College(s)
(Transferorder). The effectofthe Transfer Orderistochangethe contractssothatthe new
college would be treated as ifthey had always been a party to the contractin lieu ofthe old
college. Asaresult, the contracts could be transferred withoutfirst obtaining consent.

However, it should be noted that sections 3(1)(c) and 25(1) apply to incorporated colleges
andwhilstthere are provisionswithinthe 1992 Actand the 2005 Actwhichwould allow a
Transfer Order to be promoted in respect of SIC, this would not apply to SFTCT. Therefore
the contracts will require to transfer by way of agreement. As aresult, consentwill be
required. Therefore where contracts are continuing you should seek to obtain consentin
good time prior to vesting date.

Wewouldalsorecommendinordertomitigate riskthatany new contractswhichare
entered into between now and full merger the following should be considered:

5.6.1.

5.6.2.

5.6.3.

5.6.4.

5.6.5.

that when SIC procures goods/services, there may be the potential of
procuring/setting up frameworks which the college could also use as this would
ease the burden on the new college and still allow economies of scale.

include provisions which enable the contracts to be assigned to any successor
bodies towhomthe functions of the relevantbody are vested/transferred.

allow a no fault break clause in favour of SIC (if possible although we appreciate
thatthese can be difficult to negotiate) which would allow the contracts to be
terminated at your behest on merger.

checkthechange of controlprovisions (ifany)toensure thatthese would not
permit/restrictachange of control envisaged by amerger situation; and

the partiesagreetosetparametersthattheywould consultwith each other before
entering into a contract for a specified period or above a particular amount to
enable the parties to enable any potential future requirements of a combined
college to be discussed and fed into the requirements.

Key Issues —Property

From the information we have been provided, we have not identified any material issues in
respect of Property which would legally prevent merger. However, we have identified anumber of
issues which would requireto beactioned to successfully merge.



6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

Thepositioninrespectofthe propertiesiscomplex. Any propertieswhichareownedor
leased by Colleges would require to be transferred to the host or alternatively to the
phoenix.

Shetland College/Train Shetland currently operate out of separate premises. In Shetland
College, Phases 1and 2 are currently subjecttoleases from Shetland Leasing and Properties
(SLAP)with Phase 3 (being thelink building) we are advised being inthe ownership ofthe
Council. The Train Shetland Buildingisalsosubjecttoaleasefrom SLAP. Inthe eventthat
theleasesarestillinplaceatthevestingdate, consentof SLAPwouldberequiredtotransfer
the leases. The overall property costs across the three institutions are high and high property
costs could have an impact on the financial sustainability of the college.

The positioninrelation to the property occupied by SFTCT is very complicated. However this
complication is not brought about by the merger but relates to pre-existing issues.

Fromtheinformation provided we understandthatthe SFTCT currently occupies North
Atlantic Fisheries College, Port Arthur. We understand that the main building and hatchery at
North Atlantic Fisheries College are (i) sub-leased to Shetland Islands Council (“SIC”) and (ii)
owned by SIC although we have not seen their heritable title to verify this. SFTCT are
occupyingthis siteinaccordance withaManagement Agreement (unsigned version).

The Crown Estate Scotland (Interim Management) (CES) ownthe seabed whichisleased for
aperiod of 25 yearsto SFTCT under alease dated 4 December 2015 and 12 January 2016.
CESwouldrequire to provide consentto any assignation. Early dialogue with CES would be
recommended.

Weunderstandthatthe properties currently leased/transferredto SLAP have nowbeen
transferred backto the Council. Onthatbasis, forthe properties which are occupied by
Shetland College/Train Shetlandand NAFC Marine where SLAPwasthe landlord, SICwould
now be inthe positionto grantaleasetothe new college on newtermsif SIC considered
that appropriate.

Key Issues - Intellectual Property Issues

Fromtheinformationwehavebeenprovided,wehavenotidentifiedany materialissuesin
respect of Intellectual Property Issues which would legally prevent merger. However, we have
identified anumber of issues which would require to be actioned to assist with the successful
merger.

7.1.

7.2.

7.3.

We note that we have received limited responses to our due diligence questionnaire and we
have identified areas that may require further investigation. We have provided some

suggestions regarding intellectual property issues which you may wish to consider once the

new college entity has been created.

We would recommend that a review should be undertaken of the parties intellectual
property issues to determine how the parties would like to deal with their respective
intellectual property matters after the merger has taken place and to ensure the necessary
steps are taken to facilitate this.

Followingthe merger, wewould recommendthattrade mark protectionbe soughtto protect
the new entity’s brand and reputation.



7.4.

7.5.

7.6.

7.7.

7.8.

The parties should decide whatto dowith all old branding and branded goods and ifthey will
continue to be used. The strategy going forward willdepend onthe model chosenandthe
branding chosen, following which the appropriate assignations should be putin place to
assign the relevant assets to the new entity that is created.

Theredonotappeartobeanywebsitetermsand conditionsonanumber ofthewebsites
and we would recommend putting these in place.

Toensure ownership of copyrightinworks created for NAFC or SIC by contractors,
employees, students and third parties, NAFC should ensure that the related contractual
agreement clearly sets out the arrangements in terms of ownership.

Inmovingforwardtothe newcollege, thenewcollege shouldsetupclearcontractual
agreements/policies to ensure that works created for the new college by contractors,
employees, students and third parties are owned by the new college asfollows:

7.7.1.  Third parties: contractual arrangements should provide for the assignation of
copyrightin any works created by third parties failing which a perpetual
transferable licence to be granted.

7.7.2. Employees:althoughcopyrightinworks created by employeesinthe course of
employment automatically vests in the employer, this should be set out expressly in
contracts of employment.

7.7.3.  Students: ownership of IP created by students should be addressed inan
appropriate policy document or in the student contract.

7.7.4.  Contractors: SIC should ensure that its contractual arrangements with contractors
provide for the assignation to it of copyright in any works created for it.

Finally, we would recommend that SIC and SFTCT compile and maintain an inventory of [P
assetsincluding unregistered IP. This will assistin drafting any transfer agreement moving
forward.

Key Issues - Borrowing and Funding Issues

Fromtheinformationwehavebeen provided, we havenotidentified any materialissuesin
respectof Borrowing and Funding Issues which would legally prevent merger. However, wehave
identifiedanumberofissueswhichwouldrequiretobeactionedtoassistwiththesuccessful

merger.

8.1.  Atthisstageintheexercisethereareanumberofmaterialissueswhichrequirefurther
consideration.

8.2. Interms of banking facilities Train Shetland and Shetland College do not have any separate
bankingfacilities—itisthe Council’s facilities which are used. Itis likely thatthe banking
facilities for any new organisation moving forward would require to be reviewed.

8.3.  Oneofthe key issues is thatthe college is financially sustainable. Itis therefore essential that

the newcollege is able to be funded by the SFC through the RSB. This will be mostlikely
achieved by the new college becoming an assigned college. See comments above inrelation
to governance. We would recommend that you seek to continue to engage with the SFC and
UHI as their support will be required to ensure that any new body will be assigned.



10.

11.

12.

Key Issues — Employment and Pensions

Fromtheinformationwehavebeenprovided,wehavenotidentifiedany materialissuesin
respect Employmentand Pensions Issueswhichwouldlegally preventmerger. However,you
should continuetowork to manage any potential pensions liability.

9.1.

9.2.

9.3.

9.4.

9.5.

Asis inevitable with such mergers, there is some disparity in the pay and benefits across the
organisations that could create some difficulties post-merger.

Whichever model is taken forward, the TUPE Regulations will apply.

Experience tells us that one of the most significant factors for the successful project
managementofamergersuchasthis,isawellthoughtoutand considered communication
strategy. Themoreopenandtransparenttheprocessis,the easieritisforstaffandtherefore
the more positive and supportive staff and the trade unions are likely to be.

The LGPSisafunded multi-employer occupational pension scheme andis understood to be
currently in deficit.

There is the potential that employees transferring to the new college would trigger a
cessation valuation which may lead to a cessation payment of its share of the scheme deficit.
Inthese circumstancesthe trigger is the date onwhich an employer ceasestoemploya
member ofthe LGPS. Depending onthe model, thiswould potentially affect one or both of
the Colleges. Werecommendthatthereisongoing dialogue with LGPS inordertoidentify
and/or mitigate any payments due.

Key Issues - Litigation and Disputes

From the information we have been provided, we have not identified any material issues in
respectofLitigationandDisputesiIssueswhichwouldlegally preventmerger.

10.1.

10.2.

We have notidentified any material legal obstaclesinthe context of our review ofthe
information made available to in respect of Litigation and Disputes.

Thereisonematterinrespectof SICandoneinrespectof SFTCTwhichwewould hope
wouldberesolvedbeforethe vesting date and therefore would be unlikely to be aliability
moving forward.

Key Issues -Compliance

From the information we have been provided, we have not identified any material issues in
respect of Compliance lssues whichwould legally prevent merger.

11.1.

11.2.

Wehave notidentified any materiallegal obstaclesinthe contextof ourreview ofthe
information made available to in respect of Compliance.

Howeverthere areanumberof stepsinrespectoflicenceswhichwouldrequiretobetaken
to ensure that the relevant licences transferred.

Conclusion



We have not identified any material issues which would legally prevent merger. There are however a
numberofactionstobetakentomanagetherisks betweenadecisionbeingtakentomerge untilthe
vesting date.



